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INTRODUCTION 


LOB SDuUnpO Se 0.6. this paper is to examine SeCUrIty.of tenure 


atid fo evaluate rent regulation.as.a. means of providing 


security of tenure. In doing that, the Paper. «will .consider 


the relationship between security of tenure and rent regula- 
tion, sand methods,of providing security of tenure will be 
considered. It is clear that security of tenure and rent 
reguiationqare, Gat .beast ~inga limited way) inseparable 
Degause, security of, tenure would not,be possible without. at 
least some rent regulation; otherwise. rents could Simply be 
raised jim order to..bring, about the sde facto termination of, a 
temanicy. However, it is ,also clear that. rent,control in the 
sense Of a governmental determination of rents is not neces- 
Saby LOresccurity, of tenure. _ To what extent rents should be 
neo awed depends partly, as it will be seen, on the 
purposes of security of tenure and on the reasonable expec- 
tations and reliance of landlords and tenants. 

This paper points out that security of tenure may be 
implemented for different purposes. It may be used to deal 
with the economic problem of unaffordable housing -- either 
Prone tern Or tohronl ec, In this situation the tenant, either 
because of a temporary housing or income shortage or because 


of longer-term financial problems, cannot afford to rent 


We wish to acknowledge the very useful comments of Brian 
Bucknall] of (Os) en, Hoskin, and Harcourt, Barristers and 
Solicitors, in the preparation of this paper. 


accommodation. Security of tenure, in such a situation, is 
a social welfare measure, which, when coupled with rent 
control,” “shelters tenants “from economrce dTirrempures:, 
However, Security of tenure® may "also De vyilewed™as “a Measure 
designed only “to protect the psychological anterest of *ene 
tenant 4nd thus “one tit svssmeant, Nowurro pEorece Comanes 
from economre problems,¥but to*ensure’ that Vthe tenant has 
security or tenure Similar “to that’ of “a* purchaser sob atone. 
In such *a case tthe purpose of “securrty Of tenureY is" nuen 
more Dimrted and ™iivolves rent coneror only-to rire Gceere 
necessary to prevent arbitrary rent inrereases thactedor nor 
rerlect the marketeor that’ are” intended, fOr arb) teary, 
reasons, tO Cause tne tenant "cto move. 

Thus, 1t wili’ be seen that the elements of a secure, 
of tenure regime based on the rationale of protecting the 
osychological interest of tenants are somewhat different 
from those of a regime designed to protect tenants from 
affordability problems. Under both rationales, however, 
provision must be made to enable landlords to regain their 
premises for their personal usetor tor tedeveloonent, sto 
protect tne Guret enjoyment Of Ehe premises Of omer 


tenants, to deal with damage by tenants beyond regular wear 


and tear and to prevent tenants from wilfully misrepresent— 
ing the premises to prospective purchasers. The details of 
this protection will vary according to the rationale sceved. 
Both types of security of tenure are possible, however, and 


Tegal “structures ‘and’ rules can provide ‘form eiener, 


THE RATIONALE FOR SECURITY OF TENURE 


ft was in 1970 that Ontario legislation, with amendments to 
the Landlord and Tenant Act,! first dealt specially with 
residential tenancies. Moreover, it was at- ‘that time that 


the legal doctrine of the residential landlord and tenant 


relationship was substantially altered.2 at common law, a 


lease did not create a contract per se, Rather, it created 
diazestate In land, which remained vested in the tenant; that 
is, he or she retained the légal “interest ‘even Tf ‘the 
buildings were totally destroyed.3 The lease did not cease 
merely because the performance™of one Oremore contractual 
obligations became burdensome or impossible. As a result, a 
tenant had to’ continue paying rent on @ house’ that was 
completely destroyed. The (tenant aso had torwcontinue 
Caving went evem ef? thes tkand] ordadidymopimarnivarn Cike 
pecmuses. inra’ fiticondition.  Unlikesa comtractprtheeterums 
of the lease were independent, so that the breach of the 
terms by the Landlord did not relieverwthe tenant of ythis 
OD PEgatony CO. pay rent.4 

The main effect of the 1970: amendments to) the Landlord 
and Tenant Act was to bring about “atrevolut ton in eresidens 
tiak bandlonde And ctenant, Pawethat hast taken ‘place “im other 
jurisdictions as well. There was a change from a property 
rPelbionship:on. thervpart of the tenant itomore closer tore 
contract between the landlord and tenant, but with the added 
benefit to tenants that the provisions of the Act could not 


be waived (see s. 82(1)). The amendments not only 


introduced contract pringiples inte nesident iat tenancy 
relationships, but imposed a duty on the landlord to repair 
and maintain all rented premises (s. 96(1)); abolished 
security deposits for damages (s. 84(1)) while permitting a 
deposit for the Hast omontnh's cent, (st 334)" required Eire 
delhi vVeny, Of “a °€Opy OL (tie tenancy” agreement. (50 oy 
abolished seizure O6e0 Penane' s Goods .(s.. 86) + —pronlp ited 
Landlords, or cenanes fron changings locks Ggurang Occupancy 
without mutual consent (s. 95); granted some protection from 


retaliatory. eviction; © sand iprovaded »that.a.landtordmcouud 


regain possession and @vict only under court’ Orders “Ss. 
Loot. 

These amendments did not in themselves create security 
of tenure, but they supplied the framework for it and helped 
create, a Cationake for it.. Lt cam bevargued that (by mova 
the landlord and tenant relationship from its feudal origins 
and its preoccupation with proprietary interest to a modern 
basis in contract law, the Jeqislation set the basis .1ac sa 
new security of tenure regime.6 

Evens before, Overt, security of tenure slegisilation tied 
to. Gent control »was introduced, the Land lordgand Tenant vace 
prohibited, the gramting Of 4 writ of possess ron—to-—a 
Land Lord if wa peason for the land lord's aporrecatilom was sa 
complaint by the tenant that the landlord fad Violated sa 
provincial statute or municipal by-law dealing with health 
Or safety standards, or more generally, an attempt by the 
tenant.to enforce bis or her legal vidnts.  .OuLte clear y, 


security of tenure was granted in those circumstances in 


order to enforce the new rights contained in Part IV of the 
ACK (5S. 121(3)(b) and {(c)), in Lact, the Act forbids the 
issuance of an order for possession where the landlord is in 
breach of his duties under the Act or of a material covenant 
in the lease (s. 121(3)(a)).’ 

In modern contract law, it has been argued, liability 


is based On principles of reasonable reliance and reasonable 


expectations.8 fhe view holds that Liao CY Dug tO -DSe 


imposed on a person who ought reasonably to appreciate that 
Otters look to him Literally or figuratively for protection 
of their interests. The importance of reliance and reason- 
able expectations is pervasive in law.9 Lon Fuller has 
noted that the duty not to disappoint reasonable reliance 
and expectations lies at the very heart of law itself: 
general directive arrangements presuppose and intend that 
"sujects" should govern themselves as directed and require 
respect for conduct of the “subjects” that “accords with che 
cules established to guide or direct them.l!0 this general 
reciprocity in the legal system and this reference to 
reasonable reliance and expectation may be seen as the basis 
for the amendments in 1970. The reasonable expectations of 
most people in society were not being met in the laws 
dealing with landlord and tenant relationships under a 
feudal regime.l! the law did not come close to meeting the 
social view of fairness and what residential tenants should 
reasonably be able to rely on and expect in their relation- 


ships with their landlords. 


Viewed in this way, the amendments can be seen not as a 
revolution but rather as the law catching Up to society > 
view of fairness and reasonableness in the relationship. 
The amendments were an attempt, in short, to alter the 
landlord and tenant relationship so that it would reflect 
SOCLEtY S. View Of a ereasonable relauronentp. pe uyeea 
landlords and tenants. 

Tt Ls correct to suggest, as did a repore by the Vata 
r1lO MiDiStry. OF “Minitcipatl sArtalims and TOUS ING, = Cilatwenene 
revisions in the 1970 Act "involved a substantial transfer 
of property rights from landlords to tenants";+2 but that 
statement presupposes a proper legal allocation, of Lights 
between landlords and tenants rather than a socially 
achieved consensus of what those rights should be. It is 
therefore difficult to answer any question that asks to what 
extent the property rights of Landlords shoulda be Limitceden) 
a legal sense. There is no real limit that the law can 
impose. It is a matter of social values and beliefs. This 
is"particularly the case’ in "Canada, where the Chartlenior 
Rights and Freedoms!3 goes not include protection oF 
property rights and therefore a conclusion suggested in the 
dissenting ‘opinion of Mr. Justice Taure in*the case of Mayo 
v. Boston Control Administrator’ that the control] ona 
landlord” that "operate to deprive the Landvord= OL, 
alternative use of his property for an indefinite period of 
time ... Constitute 4 taking” Ys not wone that can eadgtly pe 
followed in Canada. (A taking is the seizing of property by 


the state without just compensation.) 


In summary, it can be argued initially that security of 
tenure in Ontario is a function of social values and that it 
Ought to reflect the reasonable expectations that society 


views as imperative in the landlord and tenant relationship. 


The reforms that were introduced in 1970 are a reflection of 
Social) values and those, reasonablervexpectationss and 
reliances. 

Le wSaclear,ecthens that sedusatyaeor tenure is’ not a 
legal problem in the sense that the law can give definite 
Wwewer salombher questions cofisecuriiy of i tenth re: The 
Ssuquestion in “the report, byetthe tMinistuys yor aMunicipal 
Affairs and Housing that "disputes over the proper defini- 
tion of property rights lie at the very core of the debate 
OMe oSCuriay Of «Cenure. 4 hs pemte han bew"kiep mel4oys Ks 
bconrech. to .therextent that Levsugqgesitsathene vi sta theqad 
rationale for security of tenure. In large measure, the 
legal system is able to reflect social values fairly easily 
Wit wcspect to, security eof tenure st hed nhitcul Gyers tim 
determining what those values are. 

There are a number of ways to ascertain society's 
beliefs about security of tenure. For example, polling may 
be, ai mechanism for sorting»out views 1f.onexcanm assumer that 
the public understands the, issues fully and that there are 
mo selif-serving votes.15  #more tusefulsiperhaps; “isthe 
suggestion made earlier that the values found in the legal 
system must reflect reasonable expectations and reliance. 
This is to suggest once again that, although society's 


desires are important, there are reasonable limits to those 


desires. The question then turns to one of balancing the 
interests of landlords and tenants and of deciding who bears 
CUE @=COSE "Gl Ein tawton. 

There’ tsa great "deal of Literature that, suggests that 
modern social values have moved increasingly towards an 
acceptance Of SeCcUrYty “or "Employment, housing). sand 
government largess as family tiles have become more 
attenuated.l6 Furthermore, one author believes that private 
and public relationships are merging as the state, through 
courts and administrative bureaucracies, regulates and 
controls more and more of the individuals Wife...’ Such a 
V1LeWw Supports the =notion “Chat freedom or "Contractual sane 
longer the norm and that society can and should impose 
social values in landlord and tenant relationships as it 
does in “consumer atfrairs and Gther Contractual torer1ous 
relationships based on reasonable reliance and expectation. 

What then should be considered as reasonable expecta- 
tions and reliance in the landlord and tenant relationship? 
THUS LS Not ane easy Question to -ancwer. Cheung, in his 
article "A Theory of Price Control",18 suggests that from an 
economic perspective an owner must have three sets of rights 


to assert that his property Ts “private property = 
: prop y 4 


Exclusive right"to use om decide how toy vsee"tne 
asset; exclusive right to receive income generated 
from the use of the goods; the right to transfer 
or freely alienate its ownership to any individual 
the Owner see fit ... [including the right both to 
enter into contracts: with other individuals and to 
chose ‘the form of sueh contraects|. (pt 57) 


security of tenure violates Cheung's first and third 


necessary conditions for private property. More important, 


however, is the fact that private property as defined by 
Cheung virtually does not exist. Most contractual rela- 
tions, as has been indicated, are regulated. Moreover, 
Varcidd tyadilerdal property is subject to zoning, planning, 
demolition, and conversion controls,l9 which can substan- 


tially affect incomes use) and abliénation. 


Society's reasonable reliances and expectations go far 
beyond an expectation and reliance on mere private property. 
Tony Honoré in The Quest for security:e employees pil enantsy 
Wives20 suggests three rationales for Ssecurucy of mmenure 
that are divorced from the concept of private property and 
that relate to what reasonable expectations the members of 
society who are tenants might have about security of tenure. 
wherwsrrstt rationale! is) the spurely teconomic Binteresititot 
tenanus’ who; § inl a free \housings market," araencapabile. of 
rPentingi whatethey need," providedethatat he dmarnketeoperates 
normally. However, the market may be distorted and not 
Operate normally. For example, in wartime tenants may need 
protection from landlords who, as a result of the war, are 
in a quasi-monopolistic position and can exploit a housing 
shortage. In such a situation, rent control is not enough. 
If rents are controlled, a landlord is free to give a tenant 
notice and ultimately evict him, to exact more than the 
controlled rent, and to prevent the tenant from taking legal 
action against him. Landlords may also see an advantage in 


selling their rental properties to owner-occupiers in order 


to get a better return on their capital. During a housing 
shortage, therefore, tenants of this sort need security of 
tenure. Once the shortage ends, it can be argued that they 
no longer, by definition, need this sort of protection. In 
a free and efficient market, they can fend for themselves.<1 

A second rationale applies to tenants Who are 
chronically uncompetitive. These tenants differ from the 
ones just described for they cannot generally pay for 
housing suited to their needs even ina free and efficient 
market. They need help through subsidies or special housing 
schemes, in short, by social services. If, by chance, they 
find suitable rental accommodation within their means, they 
need to be protected against increases that would put their 
current (dwel ling “owt "Of “Cherr *re gel -e eit Vet raraguew, 
therefore, that such tenants need protection against 
economic eviction that would put them in a position where 
they could afford no suitable substitute housing. 24 

In those two situations, the rationale for security of 
tenure is primarily economic. The problems are affordabi- 
lity problems, one temporary, t{heyorhrecechronic.= By 


Verinreron,: Che econonie “PwCerese 107” Conmonteos Carre 
satisfied by suitable alternative accommodation -- suitable 
from the point of view of rent, quality, and accessability 
to work, play, and school. But there is a third rationale, 
which Honoré called psychological.23 Many tenants become 


attached to their home, even if it is rented from someone 


else and do not want to move into economically equivalent 


LO 


housing even if it is provided. These tenants have a 


primary interest in security of tenure. Affordability, to 


be sure, is of some import because if rents rise too high 


they will have to move, but in a properly operating market 


this fear is diminished. 


Obviously, the three rationales overlap. A psychologi- 
cal interest has an economic component, and clearly the 
psychological interest itself can be seen to be of "economic 
value". It is important to note, however, that there can be 
three rationales for security of tenure, reflecting three 
different expectations. Securi ty.ofs benurescan try,-bo 
protect those who are threatened in a temporary housing 
Shortage until the market operates normally again; it can 
aim to protect the economically weak; and Lastiy, whicanatoy 
to give those who cannot afford to buy their houses a sub- 
stitute for homeownership -- a right to remain an occupant. 

The legislation in Ontario can be seen as an attempt to 
meet tall pthree ’goalss* Rent control and security) of*'tenure 
provisions can be seen aS a response to severe market 
GASCOERIONS arising: Erom,the crisis.ef the:-inflationany 
Saural o©fsthe J 970s. .EBhey. can also be,seen, asya response 
to the winding down of many public-housing schemes and to 
limits on the direct subsidies for housing.24 Finally, they 
can be seen as a response to a psychological interest in 
security, which has come to play a greater role in a modern 
society.25 

It can be argued that the first two rationales are no 


longer acceptable. Clearly,.the, needy tp, nespond to, the 


i 


inf lationary problems of thesl970's dn Such*a drasticiway 
has passed, although this is not to say that rents would not 
rise if rent controls were removed immediately.26 Secondly, 
lower“income groups, 1t could be argtwed) Should’ be*subsi= 
dized by governments through tax revernwesa = vather hanei 
land] ords*through rent Controls? and! Ssectiri tylot tenure. / 
Finally; “lt is*cleartthat’ there isvaswildeéspread) feeling thar 
tenants should have ta Suds ates securi ty “as “home-owners: and 
that they ™shovwld notiibevabdlerrtombentorced ontiotl tite 
nomes. It is important to note, however, that because rent 
control is*strll“in effec! 1hvOntario, Securrtyeot centre als 
necessary in order to prevent landlords from circumventing 
the rent Control “regi Pattone.-° “Nevertheless, Saini thie 
absence Of rent*®*contro li in Onvtarro,; there *woul adestid Pibesa 
rationale’ for security ‘of tenure: = tamely,;i etogprotech rcue 
psychological interest of tenants. It can be argued that it 
has now become a reasonable expectation for tenants that, 
provided they do not break their lease or other agreement, 
they can reside in their dwellings in the same way that 
home-owners-can. Moreover; tenants, it "ean be @rgued>*can 
reasonably trey orn’ fat Secumrty sneer soctiery iwiiiteue 
landlords no longer have an absolute discretion to control 
residential property and where the tenant's security can now 


only be limited by reasoned action.29 
THE BASIC ELEMENTS OF SECURITY OF TENURE 


We -have “suggested that*there “is a "rationale for security of 


tenure that is different from the need to overcome short- 


eZ 


term housing shortages and the need to protect the economi- 
cally weak and that extends to the need to protect a 
psychological interest in residential SConpat ron. = Theis 
necessary to examine the elements of that security based on 


this latter rationale. If the goal of security of tenure is 


to provide the same security that home-ownership brings, it 
is perhaps best to begin with ‘the ' comparison to home- 
Ownership. It is clear that in homeownership, security of 
Eenureais an no;way absolutes «Itsis«himited bye the costs 
that the home-owner must bear directly and for which the 
tenant in oes is not directly responsible, such as taxes 
and mortgage payments. Tf ownersyveiarl toopayrieatther Of 
those costs (not) to mention utilityand heattings costs),« they 
may lose their property. The Municipal Act30 provides, for 
example, for the sale of property for the non-payment of 
municipal taxes, and mortgages in Ontario provides that the 
mortgagor can repossess property in a number of ways for 
failure ‘to pay the mortgage.3l In theory, the mortgagee has 
very broadscontrol over the use.of. the property, and ‘can 
resume possession of it if the mortgagor in any way breaches 
the mortgage, such as by making alterations wil LhouUtce the 
pemmisebon.of -thie mertgagee or failingsto insure the 
property adequately. 

It is clear, however, that even though technically the 
mortgagee is insecure even if the mortgage is paid, in 
reality he or she is considered to be secure as long as the 


mortgage is paid and this is generally de facto the case. 


Re 


This means that the mortgagee will not be dispossessed 
unless the mortgage or the taxes are not paid. To grant the 
same protection to tenants would mean that they should not 
be able to be dispossessed as long as they pay the rent. To 
fulfill the psychological rationale stated above, therefore, 
security of tenure should have as one of its elements the 
right to remain in possession of the rented premises as long 
as the irentwus!paids “hats not tovsay thatvlimius: canner 
be placed upon security of tenure for certain purposes, such 
as to protect other tenants, but it does mean that security 
of tenure serving the psychological goal outlined above 
shoud d) »itncluder ali:generals yalthough) not “untimited ye righteco 
occupation where the rent is paid. 

A major difference between security of occupation in a 
tenancy and in home-ownership is that the initial cost, or 
purchase price, is set in the case of home-ownership but not 
in the rental situation. Once the buyer and seller have 
entered into an agreement regarding price, that agreement 
cannots:be’ changed, although (the ®interest tateeon =the 
mortgage may vary and thus the real price (purchase price 
and interest) of the property may change. The quantity and 
frequency of change depend on the changes in interest rates 
and) the: WengthPorrtne=morrgage™ Cuvee te ene 8 neenen 
Act32 in Canada effectively precludes mortgages of longer 
than five years' duration, the real (price or Ownership 
cannot be set for more than five years.33 Given the 
volatility of the mortgage market in recent years and the 


move to variable mortgage rates, there can be and have been 


14 


dramatic changes in interest rates in the space of as little 
aS one Or two months. Even with set mortgage rates, terms 
of six months have become common. Perhaps most importantly, 
however, the initial burchase price for the premises does 
not change and there is an effective market for mortgage 
funds so that the mortgagee cannot force higher rates upon 
the mortgagor and the mortgagor can seek out other funds 
without giving up the premises and going to the expense of 
moving. The payment of funds equal to the outstanding 
amount borrowed when the mortgage comes due effectively 
protects the mortgagor from the power of the mortgagee. 

nowt he wabsence: of. pent controls edu lGeman te ices hin a 
substantially different situation. The tenant cannot limit 
bieror hen debt to the jandlord by pagreeing cove, purchase 
price. The landlord, moreover, has an inordinate market 
power over the tenant because the tenant cannot simply seek 
Other funds to pay off a predetermined and agreed to amount 
POO es cio. dd. In uwtihe waapsence of Gent poonteol ste 
RandlLora-can raise the renteand force the Lenant to pay or 
vacate the premises. This problem is compounded by the fact 
that the landlord, in the absence of rent control, may treat 
tenants: of Similar premises differently and thus. charge 
duererent. rents ,to different. tenants who Tent similar 
properties. A further real difference between tenants and 
Durenacers. is that, .in. the present marker, residential 


landlords. will not give. long-term leases: that is, 1.15 


not generally possible to contract for, security of tenure 


aS: 


because residential Jandlords,.on account Of rent control, 
do not usmally give leases for more, than one vicar. 

The Vastsooint bigb lights. tied Le herent et 6 weed 
fixed-term, Lease and the Security of ‘tenure. to whiten 
"statutory" tenants are, entitied. A tenant under a Leace 
need Not concern himselr "or hereelt with sen Of Goie 
Statutory Jlimnreatrons On sect ey, Of seen U ten tl dum ate 
discussed below. His or her protection comes from the lease 
term ttselt and: the imabDtlity of he Pand Lord 16 teva 
without a court order (see's. I14 of the Landlord and Tenant 


Act), On thie expiry Of-tne Tease (asouming a, Vewodd i ooive me 
is “not entered into), the tenant, Subyect to the landlord's 
need for possession under s. 105 or s. 107, 1s deemed to be 
a monthly tenant, under s. 106(1), on the same terms and 
conditions as in the expired lease.34 However, the tenant 
1s now a Statutory tenant. His or her Status mow depends. on 
the Act, and*® he or “she TS Sub yect "to. the smi at lone .om 
Secuvrty placed Of va Monrtiney (ema. Of “COULSE,. “eV.en 
tenants with fixed-term leases may have their lease termi- 
nated under s. 108 for non-payment of rent35 or under s. 109 
for ma lconduct.?° 

A tenant without security of tenure 1S in a position 
that is not dissimilar to a mortgagor whose mortqagee 
charges different mortgagors different rates of interest and 
Gifferent initial purchase prices form similar pLOoveroles. 
But as has been pointed out, the mortgagor can seek funds 


elsewhere and avoid the problem of the mortgagee's imposing 


higher rates without moving. Moreover, the initial purchase 


16 


price is agreed to before the purchaser moves into the 
property and therefore does not cause difficulties, assuming 
there 1S a properly functioning market for housing. 

Having suggested that the landlord has broader powers 
than a mortgagee, particularly because of the cost and 
inconvénience “to the tenant of moving, it is important’ to 
point out that this is in part the difference between 
LenLcitg ~and ‘owning: One would expect market prices to 
reflect the difference in costs between the two different 
LOcmMsS*OF security of tenure; and Mmn-one clear way they do. 
since “there is no Capital’ sum to pay and no ‘down ‘payment, 
renting can be seen as a less expensive method of acquiring 
premises than purchasing, assuming the market is functioning 
oroperdsyy Vin Vouniy we is"ultrmatety~Less™secure, because” in 
renemmd,] the“ property 1s*nhever sparta Lor and thus ru 1s 
alway s*possible*to lose at’ tor’ farting" to' pay rent. "(See s. 
108 of the Landlord and Tenant Act.) 

The question then becomes how to provide security of 
tenure that is comparable to that of ownership without 
substantially increasing the cost of rental accommodation to 
those who do not want or seek such tenure or substantially 
increasing the costs to landlords. 

There seem to be several aspects to the security of 
tenure that is similar to ownership. As has been mentioned, 
there is the basic provision that tenants’ tenure should be 
secure - as’ long +as they pay **the’ ‘rents Such’ ‘a “provision 


showl d@not-aftEect the’ cost of the accommodation because it 


i? 


is inathe: WandLordts tntenest toshave the rentipardy + tive 
does not cause, problems! and) it gis* clearly vcomparablesyto 
security of tenure in an ownership situation where mortgage 
and taxes must be paid. A problem does arise, however, with 
respect to how meaningful security of tenure 1s) when a 
landlord, attempes;) to, buying, abou teaenreconoml cme Vic uron say 
raising the rent for one or a few tenants to a higher level 
than normal market. rents.) A’ Wandvordemightado thas. for ia 
number of reasons: for example, he might dislike the 
tenant; or the tenant might be able to afford a higher rent; 
or the tenant might have damaged the premises. It seems 
that,. 1f Security of tenure 15, .going, ito be, "conditionalstipon 
the payment. of rent,,.there must, be further protection to 
prevent suche" discriminatory farentiincreasessswhten wousud 
obviously, det eat the wiepose (Gf.05 Scie yOnmat Cinna c 
provisions based on. the payment,of tent.) such simeneaces 
would not occur in ownership because the rate on a mortgage 
and.the purchase price are set inuadvances, Moreover, ait a 
mortgage term ends and the mortgagee attempts to discrimi- 
nate in the setting of .the pate s-the snort gaqom canmacmtomene 
market to find money at a market rate without giving up the 
premises. S‘ince a” tenant Cannot qo yeo kinewnarhemw wrocicne 
moving, 40m .the ,premises, | tne abit y sone Wand) onacmre 
discriminate with respect to rates should be curtailed in 
order to (give ‘Ltenantsr the sane. oro tect tons ac. oOWwne tc. 
Legislation providing security of tenure should, therefore, 
specify that Landlords, cannoG raises thier renes vor soneror 


their tenants in occupation at ‘a rate “dliterent Eromethateor 
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other tenants. That would mean that landlords with two or 


more tenants would have to raise all the tenants' rent 


UN TEOrm yy (Suchs 4 provision would not provide rent control, 


Since the landlord would be able to raise rents as he or she 
Sows Lt. § She ewoul di mere ly “Dimitra and lord's aotipey us 
discriminate among tenants in occupation. It would not 
Prohibits landlords trom ’changimg rentevon San andl Vaidnal 
basis in vacant tenancies, and it would not necessitate the 
need for review by an agency on a case-by-case basis to 
eNowre. that the’ céntal” increase= was’ “discriminatory, that 
is, higher than normal market increases. 

puch a provision, itt™can be argued, ‘would substantial ly 
fimit the ability of Vandlords with two or more “tenants “to 
discriinimace, but woulda not prevent the landlord"or ‘a’ single 
Unites Crom discriminating, for “the *landtord coulm raise the 
Pere for tne one UNLt Ln order totiorce the tenan lout, *eLe 
can be argued that such an omission is a serious one because 
Handlords who are renting only “one ‘or “a ‘small number ‘ot 
unTtES are likely to be’ non-commercial’ bandtords ‘owning 
houses where the ability ‘to ‘discriminate may be important €3o 
them. This problem could be resolved in the following way. 
The Landlord and Tenant Act could prohibit discriminatory 
rent increases; ‘that isy rent ‘increases that havetthe sorte 
purpose of encouraging the tenant to move3/7 and which there- 
fore ‘are’ not normal* market increases. It would then be 
necessary to set up a review agency (a court or administra- 
tive tribunal), but such an agency would deal only with 


tenancies involving one or a small number of units. There 


9 


would of course be evidentiary problems in proving the 
purpose of the Tent Increase, but-given the rac ronare tor 
security of tenure and the burden on the tenant in taking 
the matter before the tribunal, it would seem fair that the 
onus Of proof that a rent increase was not discriminatory 
should be on the landlord.38 Moreover, tenants should be 
able to use evidence of rents charged for similar units by 
other landlords where a single landlord has only a small 
number of dissimilar units: “Ultimately the anquiry will De 
a factual one that seeks an answer to whether the landlord 
increased the rent only for the purposes of encouraging the 
tenant to move. 

In ‘summary; ‘rt can be ‘seen, chat security Of tenuce- in 
the absence of rent control contains at least two main 
elements. One as the nrignt to occupa trom “as Long ase the 
rent us paid in accordance wrth the terms’ of “the lease,» and 
the s@cond is a TreStrictreon@or “diser mn mratory een. 
increases, that is, increases that are higher than normal 
market increases Pinata to encourage the tenant to leave 
the premises through a requirement that landlords raise 
thelr rents uniform] y and that @ single tenant or esma ll 
numbers: of tenants be ‘given TegqisTatlive protection trom 
discriminatory rent® mnereases. Such: an’ approach = would 
provide "sSurPicrent™ rent “requillatien Vito "ive tenants 4 
security of tenure similar to that of home-owners and would 
minimize the need for enforcement. 

A third element” that should= be “considered Vrs jthe 


duration of security of tenure. It has been assumed thus 
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far that security of tenure applies only to the tenant in 


occupation. This is the Situation in British Columbia under 


the Residential Tenancy Act Ge In both the United 
Kingdom39 and in Hong Kong,49 however, there is a provision 
for security of tenure to extend beyond a tenant in 


occupation. In private tenancies in the United Kingdon, 


there may be two successors to the original tenant; thus if 
the original tenant was a married man, his widow May succeed 
to his tenancy and another member of his family to her in 
turn. In Hong Kong and’ in private tenancies in the United 
Kingdom, there can be only one transmission of the secured 
tenancies within the circle of spouse and resident members 
Meeene OLLgGinad tenant's family, fone 15 looking 1o. the 
Beaoonapwle. <“Limatatzons- ion «the vabitity of. bandlords. to 
control the use of property and a desire to have tenants 
treaved reasonably in a wey Similar to owners, then such 
provisions would seem to be suitable and in keeping with the 
DrotLectivon Of the psychological anterest of “the tenant&. 
There 1S some protection of the security of. tenure for the 
family of the tenant, which can be viewed as psychologically 
important, and yet it is not unlimited. Moreover, it would 
Mot include the ability of the tenant to grant security of 
tenure to an assignee without the landlord's permission. 
Such a right, it can be argued, does not come within the 
psychological interest of the tenant described earlier. 

In Ontario, the Divisional Court, in Lifshitz v. Forest 
Square Apartments Ltd.,41 has dealt with this problem under 


the present Act. In that case, the tenants wished, on the 


aI 


expiry of a one-year lease, to vacate their apartment and 
assign the lease to another party. The landlord refused its 
consentsto the assignment... iherCoumey Court under >. Jo) 
of the Landlord sand Tenant, Act permitted the assignment and 
the landlord appealed, ‘The tenants varqued that, undemes,. 
LO6(1) of the Act, they were deemed to be monthly tenants on 
the same terms as provided for in the expired lease, 
ineliding). througiiss O(a), ) thenwiiah ts tomacsiqn.+ amnme 
tenants' argument that the Act allowed tenants to pass their 
security of tenure on to an assignee was rejected by the 
Div istonaliCount. oThe Gourt heldgtihatvans tabutcopys tenant 
under s.o 106(l) (that iS, a tenant whose right tospossessi10n 
depends not).on. an iexplicit: tenancy agreement butsonmthe Ace) 
has arpersonalk right vo,possession withysecurity of tenuce 
butmdoes notihaves thes! eqak gabish ney itogoess. Chil sesecuimity on 
to a third party without the agreement of the landlord. 

Divns dr esu ktrbs teomse tenant waren rhe) Orie pew sore 
securtty of tténune. | pThatirtpmincip lewd sv not meant. toigisvie 
tenants sthesaba livtyoto. cont podapropericy belongings tothe 
landlord for the purpose of making market transactions. ie 
is) meant to sustain) tenants! abil ity to securespossession 
for «themselves, and their family. LHWSs SUCH van, approach 
removes .the lncentive for tenants) to charge “key money! «to 
Sub-tenants where rents are controlled and below market 
levels. A \“GFEStEriCelon Of SeCurLGy «OLe Cenuice EO eal dele 
members accomplishes the same result. 

It. is clear then that the third and final element to be 


considered in;psecurity oOfetenure vis ihe. dura Onot CoG 


PW: 


tenancy, and it is also clear that a number of options are 


avaiable withirespectsto>thatilterm) ) Ttucean be limited to 


the tenant in occupation or extended to those relatives 


Diverter che haat of hart It does not seem necessary, 


however, pursuant to the psychological rationale for 


SGCURLCyY COL tenure; Vtorgive! tenantsvithe rightictoe tgrantwsab= 


leases. 


DiM? TeoLONnSeCURI TY .OP cleENURE 


Did aa Soc huOn «d1scusses: the «l imi ts on isecuri ty. ofa tenure 
separately, although the ideas behind such limits were 
mentioned in the above examination of the elements of 
security of tenure. There are limits in the requirement 
thataghe tenant .payiwerent,) imethe) restrictionseonedyscrimina- 
tonmarantivincweases, sands tuinadsd yuine Chemprov Beomonnithat 
Ssectirmiy, Loft ttenures weviofiwiamiited -duration. mhe crew age) 
however, other limits that should be discussed and which go 
beyend the basic elements of securpty ofutenure.s) Those 
limits pertain to the needs and expectations of the landlord 


and other tenants.43 
Conduct.of Tenant 


It is possible that the conduct of a tenant or persons that 
he or she allows on the premises may disturb the quiet 
enjoyment or safety of the other tenants or the hand lords 
In such circumstances the landlord should be able to seek 


approval from a legal body togiterminate the offending 


ao 


tenant's security of tenure.44 Such a provision is necessry 
to protectothe 1nterest of sthetlandVordtand Gther cenames: 
Indeed, it can be argued that the present legislation, that 
is, 6% /L09(L)( c)yand (da) Soziathes landilordwandy! enamrts AGt, 
misses) the mark’ ain Dbimiting, thepabi icy co, ‘apmlyarorr une 
termination of a tenancy to the landlord alone. In circum- 
stances where a tenant is substantially interfering with the 
reasonable enjoyment of other tenants or is endangering 
their safety or other interests, there seems to be a clash 
between the real security rights of two groups of tenants. 
Th’ order “co “safeguard the interests on ethene mnnocentl Genwamc, 
the Act shouldbe “amended tora low that tenant to sring a 
termination application against the wrongdoer. Innocent 
tenants cannot always count on the landlord's invocation of 
s. LOOUL) of feherAct. Therevmay bie Vines whentam annoceeme 
tenant ‘iis \Eorcedvowm bys thetactron sot anotnen tenance iat 
thes Llanddlord.actiualhywencoures ge stior = seen et a arate 
chakbbenges 9 Some: thinks thatitiusiis! unwise to tputiinapl ace ta 
legal mechanism which allows tenants to litigate among them- 
selves; tatherm«thany keeping  *the mesponsibieiey for tiie 
Na linrtenanc eet Vappropmi aterm cond toteonmicne Bitandiiord: 
Clearly, tenants-would try, as a preferred ‘option, to ensure 
Chat’ they Pand bord did carry our hes Ones Gut res out in 
the last Pesort; the” general’ ratienale for security o1 
tenure as,outhined -aboveris conststent only iwithwan lability 
in a law-abiding tenant to enforce the provisions of the Act 


where his or her security is at stake.*> 
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Damage by the Tenant 


A second restriction on security of tenure can be seen in 


CheyMeced/toniprotectilxt heed and hordts investment. Linens 


tenant damages the premises beyond reasonable wear and tear, 
the landlord should have an Opportunity to recover the cost 
Otwtehe tdama je'siom ito) requime nt hes tenant? tool eaviesin sthe 


even thabdamagesnare not paid:.gSuchr 4 iprovisionbis akin 


to provisions in the mortgage agreement for possession where 
the mortgagor has damaged the property. A provision for the 
payment of a monetary sum for damages, of course, provides 
for greater security of tenure because the damage itself 
cannot result in the loss of the premises. Some mechanism 
is needed in order to ascertain whether damage beyond 
reasonable wear and tear has occurred. It may be that the 
tenant should be able to choose between periodic inspection 
bythe’ landlord randrai-secupity deposit.) 4 It should’ be. noted 
bhatt Sles 4oiathietbandlordkandsTenanteAct forbids weecurity 
deposits relating to potential damage to the premises,46 and 
s. 93 seems to prevent the landlord, except in emergencies, 
from entering the premises without the? consent, of the 
tenant.4/ Section 93 requires a written notice of twenty- 
Poudre Nourse’ betore -alWand L6ord's#®righttito enter may. pe 
exercised, but the Act is not clear as to what rights to 
enbersuithestandlord has, din the finstyplace, Tt thas -been 
argued Stirates sonal hows ) the landlord to enter without 
notice in emergencies only when the lease gives the landlord 


apneghitn piisenirye eli neihe bandlordubass po, right gto ,enrer 
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under the lease, he or she would be a trespasser even if 
there was an emergency. Consideration should be given to 
amending the sections mentioned to make them consistent with 
both the tenant's! security fof tenure tandi the ehandilordahs 
interéestr (on \hiswon herwbehalie andw on beta TobTogher 
tenants)’ th Maintaining’ the’ premises’ in’ aeqoodtstateror 
reparr wnder’ ‘si '96¢ UL) ‘obe che TAGE, Pt (Can? betiarg ued! tiat 
security of tenure will result in less damage to premises as 


tenants will be living with the damage for a long period of 


time. 


The British Columbia Law Reform Commission has suggested 
that if a tenant deliberately misrepresents the premises to 
a buyer, “the "tenant's security’ oF “eemure =Shourderpe 
terminated.48 It is clear that such a provision is a valid 
attempt to protect the interest of the landlord in’ selling 
the premises There Vs no part beutarnr easomlto jororectixa 
tenant who engages in any act destructive of the landlord's 


economic Mrereen 


Children 


The problem of Leases that prohibit children from” Pivangs on 
prémisés is a difficult ‘one. “Attempts to’ dealewrthy adiscri= 
mination against families with children in the renting of an 
apartment have generally failed.50 The real difficulty is 


to balance the interests of those such as elderly or single 


people who wish to be away from families with children 
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against the need for families to be able to find housing. 
Tt is clear that in an ownership situation a vendor can 
choose to sell to a family, and thus subdividers and 
developers may encourage families with children to live in 
Ccemuatiiparts off aldsubdi va saon. Et as saisonwslear that 
restrietive. conyenants: Jimiting the-use of; land 'tey families 
without children would be unlikely to run with the land as 
Crem ivouwl@ meilates-ton theruser and not thesaisds J ofn the 
property: “Ltvcany be iargued uthat «a+ Simian eitwvataon 
should exist with respect to rental accommodation. That is, 
to the extent that landlords are allowed under legislation 
to discriminate against people with children in the renting 
of *premises, they maysdo so... But-once a tenantahas srented 
preenises™iand has “security of tenure, 1t “should? Wetone 
revoked because children are on the premises. Br “Cie 
tenants’ children interfere with the quiet enjoyment of 
othernsjirdamage property, of put others. in) danger, (then 
Secmmuby) Ofasienure.could be-terminated, for those causes 


suggested above. 
Landlord's Need for Possession 


Undersecurreny beqistation, inaOntario,, the»d-qndl erd)jcan 
terminate a periodic tenancy or obtain possession at the end 
of a fixed-term tenancy if he or she has a bona fide need 
for the premises for him- or herself or his or her immediate 
family.52 This provision was recommended by the British 


Columbia Law Reform Commission°23 and can be considered 


a4 


necessary to encourage owners to rent premises for which 
they have no immediate need. If the owner of a house could 
not reclaim the premises (on giving an appropriate notice), 
there would surely be a serious disincentive to rent. The 
abiilaty. of: eakandlords’ to. terminate: ar tenancy: for the purpose 
of living on the premises themselves cannot really be 
squared with the rationale for securatyoototenure Dasedion 
thestenants social ornpsycholegical needs! but -aichon ce 
must be made between the Owner and the tenant as to who is 
to. ~ha Vie (the. nse ofimthe owner! soreordent ralv property. 
Because the owners of residential premises need to be 
encouraged to’ let ‘their proper tlessivss. Wo oR tiie Act can ve 
seen asa treasonable Dintration “on tenants sectumrty of 


tenure.o4 
Redevelopment 


several  urdsdictions* have" special VWprovisions S"enabiting 
landlords to obtain possession of premises for the purposes 
of redevelopment.95 In Canada, the problem has been par- 
tially addressed by controlling the ‘conversions “of “rental 
units to condominiums.2® There have also been attempts in 
the United States to control the demolition of buildings so 
as to secure the tenure of tenants.5/ It appears that the 
problem of redevelopment would not be nearly as severe when 
theres isinoteirent contro lias when@there dS renttcon troll 3 
Security of tenure will not be as threatened by reconstruc- 
tion in the absence of rent control as where’ rent control 


exists Decause® there Swill] mMotiiteehthe Mead © to: Aree 
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FECONStTrUuCtion to circumvent rent SOc LOL. There are a 


number of ways in which redevelopment could affect security 


of tenure. The British Columbia Law Reform Commission's 


report suggests .that redevelopment is just cause for termi- 
nating security of tenure.58 On the other hand, it could be 
argued that the landlord should be obliged in such cases to 
reimburse the tenant for the cost of moving, or at least to 
Show that other similar or suitable accommodation is avail- 
able Co the tenant; price would not be considered, as the 
purpose of security of tenure is psychological and does not 
Polve Satrordability per se, The Cost of the former 
requirement would either be borne by all tenants in the rent 
they pay or by the landlord on the preceeds from the sale of 
the property, depending on market conditions. A requirement 
Stipulating that alternative accommodation be available can 
be a rather meaningless test. Given that in the absence of 
Pent Control, redevelopment 1s probably going to occur in 
response to market pressure beyond the landlord's desire to 
increase rents, redevelopment, it could be argued, probably 
can be seen aS just cause for terminating security of 
tenure, even though it clearly interferes with the psycholo- 
gical interest of the tenant. 

Peewee arrO, co. LO /-or the Landlord and Tenant Act a l— 
lows the landlord to obtain possession in order to demolish 
the premises or to make repairs that are extensive enough to 
require a pease permit and vacant possession, or to 


convert the premises from rental residential to some other 
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purpose.°2 The notice required for termination is at least 
120 days.60 THIS, “as with Ss. TOS Of the Act discussed 
above, is a situation where a choice must be made between 
security of tenure and the reasonable expectations of the 
Owner. This choice, it seems, should be made in favour Of 
the owner for a number of reasons. It is better to have the 
premises on the rental market until they are redeveloped 
than to induce the owner not to put them on the market or to 
charge more for them out of fear that a tenant's security of 
tenure will prevent redevelopment. MOreOV er,” “1 frehe 
landlord can terminate individual tenancies because he or 
she wishes to redevelop the property, there is no need to be 
concerned about tenants achieving a consensus Or agreement 
among themselves betore such’ action “Cane be = taken. "inal ty, 
such an approach, while allowing for the protection of the 
legitimate psychological interest of tenants, inhibits the 
use of security Of tenure as simply a device for preventing 


change and maintaining the status quo. 


SECURITY OF TENURE IN A RENT CONTROL REGIME 


The Matn effect (ob rent. conmtrolevonesecumery ©. cenuLle 
outside of emergencies is to move security of tenure from a 
reasonable protection of the psychological interest of 
tenants to a major part of a social welfare program. As Mr. 
Justice Spence pointed out in "Rent Control in Canada": 
"Rent control cannot overlook tenure control. These two 


concepts are Opposite sides of the same coin. SeCUrItCy Of 
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tenurei,is absolutely necessary for the enforcement of 


control of the price; experience has shown that as soon as 


Secumity, Ofitenuresdis het GOrSOn tinal | ofisp ice: id bee 


appears."6l 


inssuch -ausituationy security” of tenure i's 


coupled with rent control to Mectasthe socials wel fare 


objective of the affordable housing. 

Security of tenure in a rent control system becomes one 
of the principal ways of preventing landlords from avoiding 
rent control and from attempting to undermine affordability 
Of housing. That shift in rationale removes some of the 
reasonable limitations on security of tenure that balance 
the psychological interest of tenants and the economic 
interest of landlords. The effect of rent control, more- 
OVEG A aS+ Considerable, BeGausesrénts,~ane actually 
contro lbled,,. there ws.) need. for. provisions) togprement 
discriminatory seent.increases.»gRentycontrodwitselif wild 
deal ~wiLth.thateissue.;,However, ad one. be bieves: that«the 
purpose, of rent.control,vwsptorensure, the social wedfarewiof 
Peonantesrandeahe ahr Oordabial utveofwtheir, housing ..1t«ean.~be 
eroued thet f£enants,~who. cannot abtord. to pay. their rent 
shoud not..Lose their security,,.of tenure. SecuGhtv: OF 
tenure should protect tenants who cannot afford to pay their 
pent Moreover, itecah be argued that 1f affordability «is 
the main purpose, then financial need should determine the 
duration of security of tenure and that therefore, as long 
as there is a need among family members sharing the 
premises, security of tenure should extend to those people 


as welil.e 4 Ite isecheanothat! politically «such: extensions! may 
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be difficult to make; however, they are consistent with the 
socials welfare’ rationale for security "of “tenure and they “are 
both consistent with, “andsextenstons or; Sthe® subsidy “given 
by landhords »tosténantsiin acrenticont ro lyregime.o2 *Once 
secubkty lot tenures i simparteiot generalimeitmucontrolyuwes 
lini teeare @Erlicuikertotmartitarn. 

by addwmetonsstor t haiiswipo's sub le: ivawow tex pancro nace 
secucney Oftatenuresithaithicahn be justi ede byarentgcontTo &; 
there is a need for security of tenure provisions to prevent 
Landlords from circumventing rent control through demolition 
and conversion. As has been mentioned, the Condominium Act 


and #sheceann unig: Act: 17 Ohtarlemenabilie mun lic palates eto 
controlinconversions from réntal “units to condomrmnrums.. ouch 
provision can be justified in a security of tenure regime 
where Ttne’ Goal” 13! te protect “they psychological” interest oF 
tenants. It is necessary under rent control because rent 
controls can be easily avoided by converting rental units to 
Ownership units... -“"Simrlarily;, *demolrrion control’ rs'mnecesagavy 
to prevent ‘control Ped unr Sf kom being dence ned tad 
reconstructed as “uncontrolled units. RT tnough Nor "such 
general) “demolition *power “NowWex1sts, “both COonero ls tare 
necessary to prevent a movement to higher-cost housing. 
Indeed, thrs has been “a”serious political problem im the 
Qtey so = Orme CG. The City Was "(pOrNted OU Cw =e eine 
controls, by holding down real rents, have depressed the 
income values of sites occupied by rental buildings compared 
to the value they? would thave bt “converted @to other wsies: 


The widening’ value) gap cavises sites! toccupied Pby! rental 
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review of these matters from the point of view of the 


Landlord and tenant rePationshtipe” ThisMistanrdrea td edghe 


law with which municipalities have traditionally not dealt 
and in which they have no particular expertise, Moreover, 
it makes sense to have all matters, including conversions 
and demolitions,°cdealt with by one body. In either case, 
conversions and demolition should be allowed only when the 
vacancy rate for controlled units has reached a certain 
level so as to ensure that tenants will be able to find a 
unl aisimrel aroin quald ty) andi price t€6 the contro lnvea wine 
that has been lost or when the tenant actually has available 
to him or her a unit of similar price and quality.65 

Mm sunmaryy, Ole Gane be seen ithatiGnent# contro ls talsi a 
social welfare measure leads to the need to extend secumrey 
oE cenure. “Hence,” a Prentweon troW’ 7 eqime shou fasnotral low 
conversions or demolitions as of right or upon the payment 
of a fee and should ensure protection for tenants even when 
they eral Meroe pay’ the? rent and: sShovl dh provide? €or raver ¥ 
extended term, based on need. This discussion does not 
advocwace sircn "a securrty off tenute "regi ne > rather Tt 
describes what is consistent with a rent control regime. It 
seemoG "raie to conclude’ that .svch*®wide provisions “woul di not; 
in our "soctéety,;* be °Viewed tas treasonab Letprovilsiionsain 
conmvuractua lL relationships end tha tothey sareacilea riy 
unnecessary in order to provide tenants with security of 


tenure similar ito &#that tot *thome-owners: These wider provi- 


sions only become necessary to the extent that society 
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buildings to be increasingly regarded as development sites, 
Since their value based on their current income is falling 
behind.thear wietibue) asieei caved edands Tomwpremwent ~ohe 
demo 1 atromsand wedewvewopmen tuot ssuchi sites sand) thusy the 
avo LOaNnCce! Of Lene) Control," dened holon contro LAamuis t abe 
provided. The same is true of conversion to condominiums. ®3 
rt 1s’fortthesemeasonsithat’ therCittysof oromt ommequested 
special” legislation to Control demolation; “and? the*Peoy in¢ee 
of Ontario as” passed leqrsTatron *that “grants the “Crryethe 
authority! *to! @elay: detio bi trons fort up! bo donery ear g04s late 
rent control asa social welfare;measure:isi the basis: of 
security ©Of “cenure;y iithen demo tron fand tconvernsiongmust ibs 
controled tomprevent landlords iniomaciioumventing. rent 
controls Lh isewcany bet done; by4ra, numbers Of ameansse sOnejpossi— 
bDicldntiy )}« Qtinwem | gikine, tu adastifonealypatiterns, .o bad and. wee 
regu bation <idr Ontar los, qessithmough munte Loadecontrod. wash 
appead s tovwkhe OntarioiMunsoipal.Board.nnlThissis. now done 
Action “Bhe lotihianisposSs tb ishijky LS6he GRankrautiegpey hayern 
conversions and demolitions to whatever body is established 
to déal withesecurityoofiatenuresssT his iwoulds,ip jiachbe.~more 
sensible than using municipalities to control these matters, 
because conversions and demo,li tion control in this- setting 
relates tom securniiyiIod steniine;, anced milannaug: Theres 15s 


deal with the vconstructioniofcondominbums sandeunder the 


lanning Act to deal with conversion and demolition from the 


point of view of land) use plannings What is npequimed is a 
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wishes to protect affordability through rent control and 


ensure that rent control is not circumvented, 


LEGAL PROCESS FOR ENFORCING SECURITY OF ‘TENURE 


There’ 2re two Methods lof ten forcing Security hots i tenure 
provisions; both entail the use of a legal body. One is to 
use the County Cour tas sis) done. now.2td! protect Secures by Gf 
eenure; ytneouner ms toves tabla sh astrrbunalytot perform this 
Function, The method of ensuring security of tenure assumed 
Liye ape Sather provmis tenyot!ldegakhs rights, through 
legislation. » The task of a legal body, therefore, would be 
to interpret the rights of the.landlords and-tenants and to 
come tora Iconciusion Ivegarding ,themrexcepty;s perbaps,: win the 
case of demolitions and conversions. The choice of legal 
institution does not raise many new or substantive issues. 
A court would be a more formal, less specialized, and 
perhaps more expensive method of dealing with a dispute. An 
adit mene hiv elStinisu nal yo Moth dohbnde by iL. sStriet cubes: pot 
evidence, would be a less formal, less expensive, more 
specialized, and more flexible method of dealing with the 
issie shoe Moreover, a mechanism for arbitrating or 
conciliating disputes regarding security of tenure could be 
built*into® the procedures off. aitribunal,> although ‘it .could 
also be part ofa pre=court process with an appeal to the 
courts!) /“Onthe whole ‘it can’ be argued thats a specialized 


and administrative tribunal is preferable. 


The main difficulty with the use of ansadministrative 
tribunal is a décistonsomirthes Supreme iCount cofucanada an 


Reference re Residential Tenancies Board Act.©/7 The court 





held in that case that landlord and tenant disputes relating 
to the terms of a lease and security of tenure were matters 
that had historically been dealt with in Ontario by superior 
courts, which are appointed federally and, therefore, could 
not be handled by provincially appointed administrative 
tribunals. Although a recent decision of the Supreme Court 
of Canada upheld Quebec: degisthation Sestab laishingiva 
provincral> rental® tribunal, that “decision was sbased\ona the 
history wot Jkowerrycourntsuen s0nebeciadeadli nov wisehigaited 
matters. 68s lipemwouwllid appeals there fore,mthateanymdiepu te 
concerning, *siecurint yo hbeniune perasider tirommidemoisint 10ongom 
conversion? matters piwhichtirelate nto, handrusesp ll annindggas 
well as security of tenure, will have to be finally resolved 
by "att Least sbhiesGountya Count That does not, however, 
preclude the establishment of an arbitration process. Most 
impor tan.t,) -Cegardadless oft here onumechose mm Guo ms eittelsc 
disputes, there must be provision for a reasonable means of 
achieving a remedy in those cases where the limits of 
security of tenure have been breached. Both landlords and 
tenants must have a speedy means of presenting their 
dispute. - Thembandilord: musit) be) abl ¢ stohobtadna possession 
quickly where the tenant has breached the provisions of the 
lease\or/ebse landlordsawitldawbear an sinonud tates burden. 
Similarly, if tenants are unable to secure quick and cheap 


redress regarding Matters -4such eas sdiscmima nator ent 
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increases, any security of tenure provisions will be 


meaningless. Ina security of tenure regime without rent 
control, needless delays that inhibit the landlord's ability 
to regain possession because of the Financial difficulties 
of the tenant impose a cost on the landlord in the same way 
Pn te se nt.contne liszao « iTherne sisea need, »therefore,,;for a 
quick conciliation or arbitration process, speedy appeals, 


low costs, and. the, right to. counsel. for any system of 


security of tenure to function properly.°? 


CONCLUSION 


We shay ea; eseen, fehat: there) ane,.two; basics nationales,.for 
guaranteeing tenants security of tenure. One is to protect 
tenants’ psychological interests and to give them security 
akin to that enjoyed by home-owners while at the same time 
recognizing the interests of landlords. ' The second is to 
prevent landlords from evading rent control. In this latter 
case, security of tenure is bound up with housing affordabi- 
lity and general social welfare objectives. No matter which 
purpose is being served, rent regulation and security of 
tenure cannot be separated. If psychological protection is 
to be provided, a limited form of rent control is necessary; 
if affordable housing is the main goal, then rent control is 
necessary along with security of tenure. 

Although both rationales for the provision of security 
of tenure are isimilar,.there are differences.,,.With the 


first rationale, security of tenure involves enabling the 
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tenant to remain in occupation as long as he or she pays the 
rentRand Protect mig the tenant row disce (Mlratory = Lent 
increases that. Could result in"économic*evactiony + Wirth the 
second rationale, ®there’ astno needeito make provision for 
discHimlAatoryerent BWniereases Faince’ he rene Vs "control! ae 
Under both rationales landlords must be able to regain the 
premises for their personal use, and under both there should 
be provision for members of the tenant's immediate family to 
CONLINUEG “hn occupation. Under "thee Gen icont ror ra tronate; 
HhOWeVer "TRE can be argued that because Ene mall VUbpOs ec cL 
Security Of Tenure “and” rent contro Ff Ts torensurce thatwaenere 
is av*supply Of affordable housing, there ts Substantial ly 
less! reason: to protect the’ interests of “the Pand lorday* Under 
that eatronale, Chererore,-*secunity on Cenure’ COUrd= oc 
extended by removing the requirement to pay rent and by 
al lowilngoras tenant’ sto’ -assi qn Virs “orener® tenune etoe tani y 
members as long as there was a need. These can be seen as 
logical wextensions of ‘the! social) welfare: goali. 

Finally, there is a need to deal with demolitions and 
cCOnVSrFSI Ons Corother“usess el in a-securi ty*oretenure- regime 


designed) tor protecue the ®psycholog lowly rather tian etre 
economire interes tssontthel tenant, Lesrssiless necessary sto 


prevent demolition and conversion as long as the tenant can 
find a suitable alternative, regardless of the price, and 
the TandVord” pays Uherrooscite Of moveia. Dov ees cas euro rf 
security” off "tenvire * Thy al vent= conteol regime, "iowever, 
demolitions and conversions must be controlled because they 


may be used to circumvent rent control and increase the cost 


38 


of housing. .It is clear from this analysis that Security of 


tenure that places a tenant ina position similar to that of 
a home-owner 1S a reasonable way to balance the interests of 
tenants and landlords. It reflects the development of the 
law sof Tangiord and tenant, 2©fom 2 Leider toa contract 
concept and corresponds to reasonable expectations but does 
not SULEe substantial costs to landlords. “It “is ‘also*cVesar 
Ehat Security. OF tenure 1s necessary ~in’*a “pent contro.) 
regime. It leads to wider control and makes the setting of 
limits on seenrity “of tenure more difficult. ““However, both 
Rypecr Oo seCurLey OF Eenure. sale. PpOsStbIle,= and a. regal} 
SLructure- rnd serres can ret lect e1ther, TNe, 1S OL Lie 
Courts -as the enbosucing. agency, 1S probably required for 
either because of the decision by the Supreme Court of 


Canada. 
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S. 96 provides that a landlord is responsible for 
Maintenance of the property im accordance with all 
standards required by law, and subsec. (3) provides for 
enforcement of this obligation by summary application 
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It has been argued that these provisions are inconsis-— 
tent with s. [OV (tc). which, al lows tne landtvora’ co 
obtain possession to make extensive repairs. If the 
repairs are so extensive as to require possession by 
the. landlord, -s. U21(3) snould notestande ii sciieayiay. 
Perhaps the Act could be amended to deal with this 
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Homeset. cad. ve, bondon lei fess bnsurance seo pl 96 e)ipas 2 


O. Ra 42a) neal 9 (Hace, illustrates the way in which 
these sections are applied. 











S. 106(1) provides that "upon the expiration of a 
tenancy agreement for a fixed term, the landlord and 
the tenant shall be deemed to have renewed the tenancy 
agreement as a monthly tenancy agreement upon the same 
terms and conditions.as are» provided for in the expired 
tenancy agreement." See also the Landlord and Tenant 
Aat,) R.S.As, L980, Cc. Lao, Su di2s) the Residential 








Lenancy sACt, (Rok Bee 409 OU ie. BGoy4 Ss. ee ee 
Resident ilale TenanciespACts ero. NBs LOS cee) Re Oseee Ss. 


23 tag amg Code, Ciwul de Québec, Article 1658, as 























1979, Cs. 48.) Sa°l1; eihes land lord sandatenrantrsAcn, 
R.osM.. L970, ¢. bi 710, ss. LO3S(S)(b) provadession deencd 
renewal of the tenancy agreement for a further six- 


month period. 





S.:; 108); provides. that “where;a tenant»fails» to! pay rent 
in accordance with a tenancy agreement, the landlord 
may serve on the tenant notice of termination of the 
tenancy agreement to be effective not earlier than the 
twentieth day after the notice is given." See also the 
Residentiale;TenancynwAc & i(B.€a)7) Opscit7ecmote 34,80 ss 
20; The ihand:bord! andatenanteAct) (Mane) ji popscit.7 smote 


—————————————————————— Es 


34, se. 104: The Residential Tenancies Act (N.B.), 








Tenant (Residential. Tenancies), Act’: 1973, (S.Ns. 1978,)No. 


54, s. 15(6); the Residential Tenancies Act. S.N.S. 
1970,:°e.943 ~ s07(3) ands (3A)>" the Landdordvandelrenant 


Act, R«SVPsB. de 41 97 49) Ga su — Weeks wel 0 8) iib) -aGoderCiwal 





de Québec, Article 1656.4 as am.; The Residential 


Menancres Act, Re SaeSoaul 97 Sia eeeRae eraser cue LL) ea. 
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30. Be POS peEOU Loess thar : 


109.-(1) Notwithstanding section 100, 101, 102, 
LO 37 02 or LOS, wieue, 


(a) a tenant causes or permits undue damage to 
the rented premises or its environs and 
whether by his own wilful or negligent acts 
Or by those of any person whom the tenant 
permits on the residential premises; 


(od) a tenant at any time during the term of the 
tenancy exercises Or Carries on,,.or permits 
PoBveRe eel LSC OL wcabigl ed)-On,, 1 fOr.upon 
the residential premises or any part 
thereof, any illegal act, trade, business, 
DcCcupaLLon-or-Galk lings 


(c) the conduct of the tenant or a person 
permitted in the residential premises by 
him is such that it substantially inter- 
feres with the reasonable enjoyment of the 
premises for all usual purposes by the 
landlord or the other tenants; 


(d) the safety of other bona fide and lawful 
right, privilege or interest of any other 
tenant in the residential premises is or 
has been seriously impaired by an act or 
omission of. the tenant or a person permit- 
ted in the residential premises by him 
where such act,or,omission occurs in,.the 
residential premises or its environs; or 


(e) the number of persons occupying the resi- 
dential premises on a continuing basis 
besiiilts in the Jcontravenrion.of health or 
safety standards including any housing 
Standards required by law; 


(£) a tenant of residential premises adminis- 
tered for or on behalf of the Government of 
Canada or Ontario or a municipality or any 
agency thereof or forming part of a non- 
profit, limited dividend housing project 
financed under the National Housing Act 
(Canada) has knowingly and materially mis- 
represented his income or that of other 
members of his family occupying the 
residential premises, 


the landlord may serve on the tenant a notice 
of termination of the tenancy agreement to be 
effective not earlier than the twentieth day 

after the notice is given, specifying the act 
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Ses 


40. 


4l. 


42. 


43. 


or acts complained of, and requiring the 
tenant, within seven days, to pay to the 
landlord the reasonable costs of repairing the 
premises, or to make the repairs to the 
reasonable satisfaction of the landlord in the 
case mentioned in clause (a) or to cease and 
desist from the activities in the cases 
mentivoned in clause (cy, or (a) of to reduce the 
number of persons occupying the premises in the 
case mentioned in clause (e). 


See also the Landlord and Tenant Act 
(Alta, OPsC lie Novos oa moo. coulane catia LG; 
the Residential eveancyenct s(beCe) pe Op-Cit., 
note 34, s.°24>"The Land bord and Tenant Act 
(Mal.), (\OD.C1lt., OCG 3470s c Jo ine RestdentiaL 
Tenancies sACtS(NIB.) ype. CL ts, MOtLe eI ay. So. 4 


and 5: The Landlord and Tenant (Residential 





ss. 7 and ll; the Residential Tenancies Act 
(Noo), Ope lt. DOte 83 050s S.00 Camu ene 
Lend lord and Tenant AcCtl(2.h.1.),) Op-cic., Note 
3570 6. ilo; (Civil Codegde- Quebec aAGeroles 
I65L to 165775° -ThevResidentraly Tenanctes Act 


(Saski)>; Cp.Clts, DOL © Symes ce oc ma tcc. 





There is currently no provision in Ontario that 
addresses this problem. 


The British Columbia Law Reform Commission, in its 
Report von Landlord and Tenant Relationships (Vancouver: 
Department of the Attorney General, 1973), recommended 
the onus be placed on the tenant. 


See Honoré, OP. CHC OCC Ezy sid tao move cht ang: Che 
Rent Act, 1977, Sch. 1, Pt. l. 


SEG uw. he Miron andr. G..cuU DIngworen, ~Rent -CONLro.: 





Security of Tenure (Toronto: Centre for Urban and 
Conmunity Studies, University. of Toronto, 983); “at? ip. 
614 


GEO OZ Or eieret 2 Cl lem. 


S. 91(3) provides that "a tenancy agreement may provide 
that the right Of-a- tenant to assign, sublet or other-— 
wise part with possession of the rented premises is 
subject to the consent of the landlord and, where it is 


so provided, such consent shall not be arbitrarily or 
unreasonably withheld." 


Te should “be noted that =the starutory. provisions to be 
discussed apply only where the lease does not provide 
tChe*tenrant witica .Ongev Period Of NOCICe Of _oreater 
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44, 


45. 


46. 


Bl 


degree of protection. Where the parties have bargained 
for greater tenant protection, there is no reason to 
applina chew esseroipnotection of the Act. 


SGG2noOte! 3G6S£Or the “present begislation?® in Ontario and 
comparable provisions in some other jurisdictions. 


ThelRessdenvlal plenanoies ‘Act reR.<S.07) Los; (ce"452, s. 
38 (never proclaimed) contained a mechanism whereby the 
tenant could initiate proceedings. 


S.eeteaithy providesmthat: 


84.-(1) A landlord shall not require or receive 
a security deposit from a tenant under a tenancy 
agreement entered into or reviewed on or after the 
lst, day Bet tJUanuvary, 11970.other than the rent» for a 
rent period not exceeding one month, which payment 
Shall be applied in payment of the rent for the 
last rent period immediately preceding the 
termination of the tenancy. 


see also the Landlord and Tenant Act (Alta.), 











35; The Landlord and Tenant Act (Man.), oOp.cit,, 
note 34, s. 84; The Residential Tenancies Act 
(NERVE? Oprci tue note G4 4s e7> rhe Landlord 


and Tenant (Residential Tenancies) Act 1973 





TenenrereseAct (Nios) .Op.cit., mote 35," Ss. Sy *the 


Lf 


LbandiWord{ andurienantvAct) (PP. BE.) sop.cit., note 


35, S. 96; Code Civil de Québec, Article 1665.2; 











noTrenao, Si BU to 377", 


S. %a providesuithat : 


93. Except in cases of emergency and except 
where the landlord has aright to show the 
premises to prospective tenants at reasonable 
hours after notice of termination of the tenancy 
has been given, the landlord shall not exercise a 


right to enter the rented premises unless he has 
first given written notice to the tenant at least 


twenty-four hours before the time of entry, and 
the time of entry shall be during daylight hours 
and specified in the notice, except that nothing 
in this section shall be construed to prohibit 
entry with the consent of the tenant given at the 
time of entry. 


See also the Landlord and Tenant Act (Alta.), 
op.citwyrinotens4 iso i 77a the Residential 
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Landlord and Tenant Act (Man.), op.cit., note 34, 
s. 953; The Residential Tenancies Act (N.B.), 
Op.Cit., notew35,9-su) Lot, Thenband loro vandit enant 
(Residential Tenancies) Act 11973 (N£1d.)/ op.cit., 


note 35, s. 7(1); the Residential Tenancies Act 
(N. See hopacl tap mnOtegoo lis) matienhanc lone 


andmrenan ty Act (Pht a) Opec tay anOGE Bay Ss P03; 


Code: Civil deiQuébec;, ArticlesS1622,, 11653,5-81654 
to 1654.3; The Residential Tenancies Act (Sask.), 


OPsOpt, Note pj opnsawesUG). 








British Columbia Law Reform Commission, oOp.cit., note 
30 Mac app. 6GO—6./% 


seeigthe Resident ralintensaneysACe m( B.C) OD .cuE., NOE 


OA pn eSeaee See iG ye 


Dee. ner CLty, Ob Teron eoiAeCr, alo) ANOSbe2) jet Oren 9/57, 
Cag, Mapas lA 


Noble and Wolf v. Alley, [1951] S.C.R. 64; [1951] 1 
Deliekvens Our. 





5. |; 10> of) thes landlord randel enant sActspro vides grhat: 


L005. NOtwLthstandangusection PO00,; p01, ahO2, «03 
or 104, where a landlord bona fide requires 
possession of residential premises at the end of, 


Ga) hnew per Tod or” the scenancy. OL 
(b) the term of a tenancy for a fixed term, 


for che purpose Ol cecupation byahimseltijehics 
spouse or a child or parent of his or his spouse, 
the period of the notice of termination required 
te be given as not “ess than sixty days. 


The Act demands that the requirement of possession 
be a bona fide one, but does not deal with 
successful fraudulent applications, such as 
parents or children never occupying the premises 
after a termination. The Residential Tenancies 
ACG, Op.c1t., .nOten4 5,5. 53,); would thavie: required 
the landlord to pay the tenants' moving expenses 
and any increase inrent, for up to a twelve-month 
period, that the tenant was obliged to pay as a 
result of. ithe- improper termination: «This provision 
should be added to s. 105 of the present Act. 


British .Columbia Law Reform Commission, op.cit., «note 
33, ab pp. 66-68, 


It has sbeenssuggestedpaconrecthy weithink, that ca cbona 
fide purchaser from the landlord who wishes to occupy 
the premises)(or have his. family do so) showld have the 
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same power to obtain possession as a landlord. Section 
105 of the Act should be amended to allow bona fide 
purchasers under enforceable agreements of purchase and 
sale to give the sixty-day notice. See also s. 51(1)(b) 
of the Residential Tenancies Act, op.cit., note 45. 


See for example the Landlord and Tenant Act, R.S.O. 


1980 > c? 2325" Si? 109s. the’ Residential Tenancy ‘Act 
(EB. CN: op.cit., nove s4, 6s. ly;Therhandl ord vand 


Tenant Act (Man.), op.cit., note aay Terie A. 


Code Civil’ de Québec, Articles 1660.4 and 1661.1; The 


Residential Plbenaneves Ack (oasck.)," OP.clt,, *nNOte” 35, s. 
D912). 














Current Ontario legislation is noted at note 19. See 
also the Condominium Property Act, R.S.A. 1980, c. C- 
oo ae OG Lite COUUOMTNTUm Ae Ly Reosbece [O7o, c. 613 
The Condominium Act, PROS IMYeLITOy ec. Whos the 
Condominium inium Property AChkys keslse. SLI Ss, Ce CLO; the 
Condominium Act, shia 1970, cc. 573, the, Condominium 
ACE Sitesy 1970479, Cc. 25> The ‘Condominium Proper ty 
ACL, Rio. Dea. Cine Ope Sere 








See M. A. Glendon, "The Transformation of American 
Gbandpord-Tenant, laws. (1932), 23 B.C.b., Rev. 503. 


British Columbia Law Reform Commission, op.cit., note 
50g 9at DO. 60—O5.. 


De Dial sDoOVIdeS. In part: 


LO07<={1) Notwithstanding section 100, 101, 102, 
103, 104 or 105, where a landlord requires 
possession of residential premises for the 
purposes of, 


(a) demolition; 

(b) conversion to use for a purpose other than 
rental residential premises; or 

(c) repairs or renovations so extensive as to 
require a building permit and vacant 
possession of the premises, 


the landlord may, at any time during the currency 
of the tenancy agreement, give notice of termina- 
tion of the tenancy agreement. 


It will have been noticed that there are a variety of 
notice periods mentioned. Some notices are for sixty 
days, others are for 120 days. It might be more 
convenient to have one period (say, ninety days) which 
covers all these situations. 


Wishart F. Spence, op.cit., note 28, at Dee Oe 
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W. Block and E. Olsen, eds., Rent Control: Myths and 


Realities (Vancouver, British Columbia: The Fraser 
[nstirute,.—L9Sl), 





see City of Toronto, Planning and Development, Depart- 
ment, "Report to: Committee on Neighbourhoods, Housing, 
Fire and Legislation. Subject: Impact of Development 
Trends on Rental Apartment Districts," P & R/Policy 
333/00204, September 12, 1980. 


CluyHoT HPOrOnEOuACE, FLIGA® SO, m9G4,e, Ce Pro. Be 1 
Pr003, An) Act respecting «~thelGity «of Torontol: 


GLty OL GlOLOULO je aUuSe wl ye heDpOtts NO. 1), stor eale 
Committee on Urban Renewal, Housing, Fire and Legisla- 
Prongsypadopted by GityeCouner ls October! L497 45_, EOF 
example, provides that conversions from rental to 
condominiums should not occur unless the Metropolitan 
POrONEO, Vacancy Bate as “abDOVves 2.5 ,ber accent. 


The applicable rules of procedure are set Out in the 
Statutory Powers Procedure Act, R.S.O. 1980, c. 484, 


although these may be adopted in varying ways by 
different tribunals. 





CUI SI ty S237 Diis Rote SOiieo S405(Sn Ce Cr). 


A-G"Ovuebec Vv. Groudin ets al. (1983),4 56, N.R. 50 


See GOrSKy, OD, CLE... NOCeCw es, GatupD st OSU O0uG 
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